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Should Money Paid under a Mistake of Law Be Recovera- 
ble?— It is laid down by a majority of the courts, both English and 
American, that money paid under a mistake in, or in ignorance of, 
law x cannot be recovered, even in equity. Such a doctrine is plainly 
unjust to the individual, and unless urgently necessitated by policy it 
fully deserves the opprobrium "barbarous". 2 When the right to 
recover is clear in both fact and conscience, it is hard to approve a 
policy that permits one man to enrich himself unjustly at the ex- 
pense of another, and, merely because the other paid in ignorance 
of his legal rights or liabilities, retain money to which, ex aequo et 
bono, he is not entitled. A doctrine dictated by public policy would 
not normally be attended by a rule of law which allows one to take 
advantage of another's ignorance of law, where such ignorance re- 
sults in no loss or injury to himself. 

It is the settled doctrine that money paid under a mistake of fact 

Some courts draw a distinction between ignorance and mistake of 
law. Lawrence v. Beaubien (1831), 2 Bail (S. C.) 623, 23 Am. Dec. 155. 
Others use the terms interchangeably. Hunt v. Rousmanier (1823), 8 
Wheat. 174; Northrop v. Graves (1849), 19 Conn. 548, 50 Am. Dec. 264. 
The distinction is that between passive error and active error. But for 
practical purposes the distinction is unimportant. 

When an arbitrary rule of law works a grievous injustice to one 
party, encourages dishonesty in the other and is based on a policy so 
doubtful as this one, such a term is not too strong for it. 
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may be recovered, and it is difficult to see the distinction from the 
standpoint of policy, unless, indeed, it be confessed, as does not 
seem proper, that it is more difficult to establish a bona fide mistake 
in law than one in fact ; and even this distinction fails in those cases 
where the mistake in law is clear or not denied. If this distinc- 
tion between law and fact is predicated upon the fault of the indi- 
vidual, again it is submitted that it is more unreasonable to expect 
the average layman to understand all the law applicable to all civil 
affairs, than to expect him to know all the facts material to a par- 
ticular transaction. The most highly trained jurist knows only a 
part of the maze which we call law, and: 

"Shall it be said that those whose pursuits in life are inconsistent 
with the study of the law, shall understand its most subtle and 
intricate distinctions by intuition, and that at the price of their 
fortunes ?" s 

If it is next objected that proof of mistake of law is more uncer- 
tain than proof of mistake of fact, it is insisted that it is less so, 
because what the law is may always be determined by judicial de- 
cision, which establishes the law, while facts may always remain in 
matter of doubt, no judicial decision being able to establish that to 
be a fact which is not a fact in reality. To quote again from Hop- 
kins v. Mazyck : * 

"Mistakes as to matters of fact have always been regarded as 
relievable upon clear, full and irrefragable proof, and mistakes 
in law ought to be upon the same footing, when the proof is 
equally certain. * * * * Is not a mistake of this sort as sus- 
ceptible of proof as a mistake in a matter of fact?" 

It it apparent, from a study of the cases, that this objectionable 
doctrine proceeded, in the first instance, from what is believed to be 
a misconception of the maxim "ignorantia juris non excusat" as 
defined by Lord Ellenborough in Bilbie v. Lumley : 5 

"Every man must be taken to be cognizant of the law ; otherwise 
there is no saying to what extent the excuse of ignorance might 
be carried. It would be urged in almost every case." 

It passes without dispute that this reasoning is sound in criminal 
cases, and where one party is injured by the ignorance of another 
when he himself was not at fault; for in such cases the ignorance 
is all on one side and the injury on the other. But other considera- 
tions are involved in civil cases when one man is allowed to profit 
unjustly at the expense of another's ignorance which has caused 
the former no loss. Some judicial interpretations of the maxim 
may not be amiss: 

"The meaning, then, of the maxim is this: no man can shelter 



' Johnson, J., in Hopkins v. Mazyck (1833), 1 Hill Eq. (S. C.) 242, 251. 

* Note 3, supra. 

" (1802), 2 East 469, 472, 102 Eng. Reprints 448, 449. 
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himself from the punishment due to crime, or excuse a wrong 
done to, or a right withheld from another, under a plea of ig- 
norance of the law." 6 

"It is better to yield to the force of truth and conscience, than 
to any reverence for maxims. * * * That a party may not 
urge his ignorance of the law as an excuse or palliation of a 
crime, or even of a fault, we may admit ; that he may not, by 
reason of such ignorance, or mistake, obtain any right or ad- 
vantage over another, we may admit ; but we do not admit, that 
such other may obtain or secure an unjust advantage over him, 
by reason of his ignorance or mistake, even of the law." 7 

"There is certainly nothing in the principle, (ignorantia, etc.) 
which authorizes its application in a manner calculated to ef- 
fectuate a wrong; and, unless the principle, ex aequo et bono, 
is erroneous, clearly it would so operate, if applied in this case. 
If it is to be regarded as a mere arbitrary rule, and to take ef- 
fect according to the terms in which it is expressed, it is 
equally evident, that it was designed as one of the means of at- 
taining right, and preventing wrong. The very necessity for 
an excuse presupposes that some wrong has been done, or some 
right withheld. He that has done neither, needs no excuse, for 
he is already justified; so that whether the rule is interpreted 
according to its letter, or spirit, its application is limited to 
those cases, in which redress is sought for a wrong done, or a 
right withheld." 8 

"And we say, in reply, to Lord Ellenborough's reference to the 
maxim, 'Ignorantia legis non excusat,' that although the plain- 
tiff's ignorance of the law may not furnish a good excuse for 
his paying the money, it does not follow, that it furnishes a 
good excuse to the defendants to retain it, against the sugges- 
tions of equity and conscience." 9 

And it does in truth, seem that if one paying must be presumed 
in all cases to do so with a full knowledge of his liability, it is 
only fair to presume also that the payee received it with a full 
knowledge that he had no right to accept, the consequence of which 
would be that, if he knew a gratuity was not intended, his accept- 
ance would constitute legal fraud. And Lord Ellenborough himself 
seems not to have intended his use of the maxim in Bilbie v. Lum- 
ley, 10 to receive the broad application that has resulted; for in the 
later case of Perrott v. Perrott, 11 he said: 

"Mrs. T. mistook either the contents of her will, which would be 
a mistake of fact, or its legal operation, which would be a mis- 
take in law; and in either case we think the mistake annulled 

' Culbreath v. Culbreath (1849), 7 Ga. 64, 71, 50 Am. Dec. 375, 380. 
See also definition in Cooper v. Phibbs (1867), 15 W. R. 1053, 2 L. R. H. 
L. Cas. 149. 

* Note 1, supra. ' Note 1, supra. 

' Note 1, supra. 10 Note 5, supra. 

a (1811), 14 East 483, 104 Eng. Reprints 665. 
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the cancellation. And that it being clearly established that a 
mistake in point of fact may destroy the effect of a cancella- 
tion, it seems difficult, upon principle, to say a mistake in point 
of law should not have the same operation." 

And in this case relief was granted. Yet it is upon the policy of 
this maxim that most, (but not all) of the courts have rested the 
doctrine. 

"We shall see upon what footing the distinction is placed by Lord 
Ellenborough. It is that of policy. The doctrine which I am 
now repelling, never was defended upon principle — it never 
can be. No British or American judge even attempted its de- 
fense on principle. It was ruled on policy, and followed upon 
the authority of a few precedents. A policy which, it must be 
conceded, does private wrong, for the sake of an alleged pub- 
lic good; or, I should more appropriately say, rather than risk 
a doubtful public evil." 12 

There are, however, a few cases which have sought to defend the 
doctrine upon principle as well as policy; others have mentioned 
neither but have relied wholly upon precedent ; still others have laid 
down the principle as well settled, without argument or authority. 
A study of these precedents is illuminating. 

The case of Bilbie v. Lumley, ls established the doctrine in Eng- 
land in 1802, and is the foundation of all the cases since that time. 
In that case, an underwriter paid a claim upon an insurance policy 
in ignorance of the contents of a letter disclosing material facts 
which, if known, would have relieved him from liability. More- 
over, before the loss was paid by the underwriter, all the papers had 
been laid before him, even the letter in question, so that, if he was 
ignorant, it was an ignorance of fact, not law; and moreover his 
ignorance was the result of his own fault and negligence, since the 
means of knowledge were right at his hand. Now if this case is 
authority for anything, it is that money paid through ignorance of 
fact, when all the means of knowledge were at hand, cannot be re- 
covered. It is not an authority for the rule that money paid under 
a mistake of law may not be recovered, because no mistake of law 
was involved. And if the case actually decided that money paid 
under a clear mistake of fact, without fault of the payer or injury 
to the payee, cannot be recovered, it was decided wrongly and is no 
authority for anything; for the contrary is well settled. As a fur- 
ther objection to this case as a precedent for so harsh a doctrine, it 
must be observed that it was not argued but was decided inst'anter; 
and whether the insured could or could not, in foro conscientiae, 
retain the money, does not appear and was not a circumstance al- 
luded to by the court. 

Lord Ellenborough asked plaintiff's counsel whether he could 
state any case supporting a recovery for ignorance of law. No an- 
swer being received, he remarked that the case of Chatfield v. Pax- 

12 Note 6, supra. " Note 5, supra. 
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ton 14 was the only case he had ever heard of, in which Lord Ken- 
yon intimated something of that sort. And in support of his own 
view his Lordship cites the single case of Lowrie v. Bourdieu, 15 
where relief was denied. Now that the origin of this doctrine is 
being investigated, it is necessary to examine this case with minute- 
ness. It was held that where an insurance contract, guaranteeing a 
safe voyage, was made without interest, to the knowledge of both 
parties, and the premium paid, the insured could not recover the 
premium after the voyage was successfully completed. This was 
an illegal transaction, a pure gaming policy, issued in violation of 
an Act of Parliament, and the maxim in pari delicto, potior est con- 
ditio defendentis applied. Lord Mansfield said that plaintiff's claim 
of mistake was a mere hedge and that they meant to game. The 
other justices concurred in this, Buller, J., adding that if plain- 
tiffs had brought their claim before the risk was over they might 
have had a ground for their demand; but that since they waited 
until the risk, "not indeed founded in law, but resting on the 
honour of the defendant", had been completely run, no recovery 
could be had. One justice dissented on the ground that the parties 
did not intend to make a gaming contract but that an honest mis- 
take was made. He said : 

"This was a mistake, but it is a new point of law. * * * And 
it would be very hard that a party should lose what he has paid 
under a mere mistake. I think in conscience the defendant 
ought to refund the premium." 16 

If this case was all the authority for the doctrine in Bilbie v. Lum- 
ley, 17 there was no more precedent for denying a recovery in that 
case than there was for allowing it, since it is clear that the citation 
does not support the case. It is worthy of note, also, that the later 
cases do not depend on Lowrie v. Bourdieu, 18 nor do they cite any 
cases further back than Bilbie v. Lumley,™ indicating that, while 
they acknowledge the authority of the latter case, they do not rec- 
ognize the authority, on that point, of the case on which it depends. 

Stevens v. Lynch 20 was another case decided by Lord Ellen- 
borough. There, an endorser had been released from his legal lia- 
bility to pay, but was still clearly bound morally. In ignorance that 
his legal liability had been released, he promised to pay, and was 
held bound by his new promise. This decision was doubtless cor- 
rect, but it did not involve the question. It simply decided that 
where one has been released from an obligation by a mere arbitrary 
rule of law, and afterwards makes a new promise to pay, the previ- 
ous liability is a sufficient consideration to support the new prom- 
ise, and brings the case under the principle so clearly defined by De 
Grey, C. J., in Farmer v. Arundel, 21 and by Lord Mansfield in Bize 

14 Referred to but not cited in Bilbie v. Lumley, note 5, supra. 

a (1780), 2 Dougl. 468, 99 Eng. Reprints 299. 

" (1780), 2 Dougl. 468, 471, 99 Eng. Reprints 299, 300. 

" Note 5, supra. " Note 15, supra. " Note 5, supra. 

20 (1810), 12 East 38, 104 Eng. Reprints 16. 

" (1772), 2 Black. W. 824, 96 Eng. Reprints 485. 
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v. Dickason. 22 In the first case it was held that money fairly due 
in equity and good conscience, though not recoverable at law, could 
not, if paid under a mistake of law, be recovered. De Grey, C. J., 
said: 

"When money is paid by one man to another on a mistake either 
of fact or of law, or by deceit, this action will certainly lie. But 

* * * money due in point of honour or conscience, though a 
man is not compellable to pay it, yet if paid, shall not be re- 
covered back as a bona fide debt, which is barred by the Stat- 
ute of Limitations." 

And in the second case Lord Mansfield said : 

"The rule has always been, that if a man has actually paid what 
the law would not have compelled him to pay, but what in eq- 
uity and conscience he ought, he cannot recover it back again. 

* * * So when a man has paid a debt which would other- 
wise have been barred by the Statute of Limitations ; or a debt 
contracted during his infancy, which in justice he ought to dis- 
charge, though the law would not have compelled the payment, 
yet the money being paid, it will not oblige the payee to refund 
it. But where money is paid under a mistake, which there was 
no ground to claim in conscience, the party may recover it back 
again by this kind of action." 

And in this latter case it was held that, where a bankrupt owed 
plaintiff a certain sum, and plaintiff owed the bankrupt a larger sum, 
and under a mistake as to the law plaintiff paid the assignee of the 
bankrupt the whole sum due to him without deducting the amount 
due from him, the excess so paid the assignee could be recovered. 
These two cases wholly accord with reason, but neither of them 
was noticed in Bilbie v. Lumley, 23 though they were decided some 
years earlier. But Lord Ellenborough recognized this distinction 
himself in Herbert v. Champion. 2 * Here an underwriter, not know- 
ing that he was not liable, promised to pay a loss for which he was 
not liable at law, and it was held that his promise was not binding. 
This case is distinguished from Stevens v. Lynch 2 ' 1 ' in that here 
there was no previous consideration to support the promise. 

The last English case on this side of the controversy that will be 
noticed is Brisbane v. Dacres 2 * This case is so frequently cited 
that a full discussion of it is necessary. A captain in the Royal 
Navy brought home government funds and also private treasure, 
on both of which he collected freight, though the carriage of private 
treasure was illegal. According to a custom, he paid one-third of 
the freight money to his admiral, but five years later, discovering 
that according to law the admiral could not have enforced the con- 
tribution, he sued his administratrix to recover it, and recovery was 
denied. 



(1786), 1 T. R. 285, 99 Eng. Reprints 1097. 

Note 5, supra. » (1807), 1 Camp. 134. 

Note 20, supra. 

(1813), 5 Taunt. 143, 128 Eng. Reprints 641. 
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Now certainly so far as the private freight money was concerned, 
the carriage of private treasure being illegal, the proper maxim was, 
"in pari delicto, potior est conditio defendentis", and so much of the 
case should have been decided upon that ground. One judge 
thought this illegality tainted the whole transaction, and in any 
case he said he regarded it as a gift. He did not decide it on the 
ground of ignorance of law. 

Lord Mansfield advanced a curious argument : 27 

"I think it would be most contrary to aequum et bonum, if he 
were obliged to repay it. For see how it is! If the sum be 
large, it probably alters the habits of his life, he increases his 
expenses, he has spent it over and over again ; perhaps he can- 
not repay it at all, or not without great distress." 

Everything said here would be equally true, or equally untrue, of 
money paid under a mistake of fact, yet in such case it is univer- 
sally allowed to be recovered. To say this is weak legal reasoning 
would be putting it mildly, since the effect on the defendant of the 
repayment of money which, ex aequo et bono, did not belong to him 
would seem to be immaterial as a matter of law, even if ruinous to 
him personally. Moreover, it must not be overlooked that Lord 
Mansfield also said at the same time : 28 

"If it was against his conscience to retain this money, * * * 
an action might be maintained to recover it back, but I do not 
see how retaining this is against conscience." 

If this is a correct indication of his view of the equities of the 
case, there is, after all, no quarrel with his conclusion. Finally, it 
must be said that one judge out of the four, Chambre, dissented in 
an able opinion as follows : 29 

"The rule is, that when he cannot in conscience retain it he must 
refund it, if there is nothing illegal in the transaction. * * * 
/ think there are sufficient authorities to say this person has 
paid money in his own wrong, and that it may be recovered 
back. * * * I am not aware of any particular danger in 
extending the law in cases of this sort, for they are for the 
furtherance of justice; neither do I see the application of the 
maxim 'ignorantia juris non excusat' ; it applies only to cases 
of delinquency, where an excuse is to be made. I have searched 
far, to see if I could find any instance of similar application of 
the maxim * * * but can find no instance in which this 
has been so applied. I cannot see how it applies here. * * * 
It seems to me a most dangerous doctrine that a man getting 
possession of money, to any extent, in consequence of another 
party's ignorance of the law, cannot be called on to repay it." 

(Italics ours.) H. F. W. 

(To be concluded.) 

" (1813), S Taunt. 143, 163, 128 Eng. Reprints 641, 649. 

28 Note 27, supra. 

* (1813), 5 Taunt. 143, 158, 128 Eng. Reprints 641, 647. 



